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JAMES STEELE, et al., § IN THE DISTRICT COURT
Plaintiffs, 8
8

V. § TRAVIS COUNTY, TEXAS
8
GTECH CORPORATION, §

Defendant. § 201st JUDICIAL DISTRICT

NON-PARTY TEXAS LOTTERY COMMISSION’S MOTION FOR PROTECTIVE
ORDER AND TO QUASH SUBPOENA

NOW INTO COURT, through undersigned counsel, comes the Texas Lottery Commission
(“TLC”), and hereby moves for a protective order and to quash subpoena issued by counsel for
Intervenor-Plaintiffs in the above-captioned civil matter. In support hereof, TLC would show as
follows:

1. On or about April 7, 2015, TLC, a non-party, received a subpoena, a true and correct
copy of which is attached hereto as Exhibit 1. The subpoena commands TLC to produce, among
other things:

a. All contracts in effect between September 1, 2013 and the present that govern
TLC’s relationship with GTECH Corporation (“GTECH?”), including portions
redacted from the contracts which are publicly available.

b. All communications, internal to TLC or between TLC and GTECH, concerning
Instant Game No. 1592 (“Fun 5’s”).

c. All documents relating to the design, development and operation of Fun 5’s.

d. All documents relating to complaints or inquiries about Fun 5’s.
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2. The subpoena also contains a Notice of Intention to Take Deposition by Written
Questions of TLC. The questions to be propounded appear to attempt to certify any produced
records as business records of TLC.

3. TLC is not a party to this case.

4, TLC is a state agency whose principal office is located at 611 E. 6th Street, Austin,
Texas, 78701.

5. Pursuant to Rules 176 and 192.6 of the Texas Rules of Civil Procedure, TLC moves
for a protective order that the requested discovery not be had and requests that the Court quash the
subpoena.

ARGUMENT AND AUTHORITIES

6. Pursuant to Rules 176 and 192.6 of the Texas Rules of Civil Procedure, a protective
order should be granted and the subpoena must be quashed for the reason set forth herein.

7. Plaintiffs” subpoena should be quashed because it commands TLC to produce
documents protected as confidential under applicable law. Subject to and without waiving the
foregoing objections, TLC will produce relevant documents responsive to the requests that are not
related to TLC’s confidentiality concerns or otherwise privileged.

8. A trial court has discretion to grant protective orders. Tex. R. Civ. P. 192.6(b). “A
trial court abuses its discretion when its ruling is arbitrary, unreasonable, or without reference to
guiding rules or legal principles. . . . The mere fact that a trial judge may decide a matter within
his discretionary authority in a different manner than an appellate judge in a similar circumstance
does not demonstrate that an abuse of discretion has occurred.” Dietz v. Hill Country Restaurants,

Inc., 398 S.W.3d 761, 764 (Tex.App.—San Antonio 2011, no writ) (internal citations omitted).
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9. As instructed by statute, TLC must protect the integrity of its processes. Texas
Administrative Code Section 401.501 provides that “[t]he Texas Lottery Commission considers
security and integrity to be every agency employee’s responsibility. . . . The agency’s security
plan and other security procedures shall be designed to ensure the integrity and security of the
operation of the Lottery and, to the extent that they are not inconsistent with Texas Open Records
law, Texas Government Code, Chapter 552, are exempt from disclosure to the public.” See also
Texas Government Code § 466.015 (“The commission shall adopt rules to the extent they are not
inconsistent with Chapters 551 and 552 governing the: (1) security for the lottery and the
commission, including the development of an internal security plan. . . . [and] (12) the
confidentiality of information relating to the operation of the lottery, including: (A) trade secrets;
(B) security measures, systems, or procedures; (C) security reports.”)

10. Texas Government Code Section 466.022 provides that “security plans and
procedures of commission designed to ensure the integrity and security of the operation of the
lottery” as well as “information of a nature that is designed to ensure the integrity and security of
the selection of winning tickets” is “confidential and is exempt from disclosure” under the Texas
Open Records law, Texas Government Code, Chapter 552.

11. The subpoena requests documents that, if released, would endanger the integrity
and security of TLC’s games. The subpoena requests documents that contain sensitive computer
architecture and infrastructure information, including but not limited to Lottery security features
and processes. These requests also seek information that is irrelevant and not calculated to lead
to the discovery of admissible evidence.

12. Based on the foregoing, TLC objects to the subpoena and seeks a protective order

from this court and to quash the subpoena.
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ADDITIONAL OBJECTIONS

13. TLC objects to the subpoena as overbroad, onerous, and not reasonably limited in
time. TLC further objects to the subpoena because the discovery requested can be obtained in a
less expensive and less burdensome manner from another source—namely, GTECH, who is
already a party to this lawsuit. TLC also notes that the subpoena seeks trade secrets of GTECH,
which TLC understands will be subject to GTECH’s objection. See Tex. R. Evid 507.

WHEREFORE, premises considered, TLC respectfully requests that this court grant a
protective order that the discovery not be had, requests that the subpoena be quashed, and for any

and all other relief to which it may show itself entitled.

Dated: May 6, 2015
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Respectfully submitted,

KEN PAXTON
Attorney General of Texas

CHARLES E. ROY
First Assistant Attorney General

JAMES E. DAVIS

Deputy Attorney General for Civil Litigation

ROBERT O’KEEFE
Division Chief

Financial Litigation, Tax, and Charitable Trusts Division

/s/ Ryan S. Mindell

RYAN S. MINDELL

Assistant Attorney General

State Bar No. 24089707

Financial Litigation, Tax, and
Charitable Trusts Division

P.O. Box 12548/MC017-11

Austin, Texas 78711-2548

Telephone: (512) 936-1721

Facsimile: (512) 477-2348

ryan.mindell @texasattorneygeneral.gov
Counsel for the Texas Lottery Commission
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CERTIFICATE OF CONFERENCE

Undersigned counsel spoke telephonically with Lessie Fitzpatrick on May 6, 2015, about
the subpoena issued to TLC. An agreement to modify or otherwise limit the subpoena could not
be reached.

/s/ Ryan S. Mindell
Ryan S. Mindell

CERTIFICATE OF SERVICE

I hereby certify that a true copy of this NON-PARTY TEXAS LOTTERY COMISSION’S
MOTION FOR PROTECTIVE ORDER AND TO QUASH SUBPOENA was this 6th day of May,

2015, sent to counsel of record via File and Serve Express and/or by email:

Richard L. LaGarde

Mary Ellis LaGarde

LAGARDE LAW FIRM, P.C.

3000 Weslayan Street, Suite 380
Houston, Texas 77027
Telephone: (713) 993-0660
Facsimile: (713) 993-9007
richard@lagardelaw.com
mary@largardelaw.com
Counsel for Plaintiffs

Kenneth E. Broughton
Francsico Rivero

Arturo Munoz

REED SMITH, LLP

811 Main Street, Suite 1700
Houston, Texas 77002
Telephone: (713) 469-3819
Facsimile: (713) 469-3899
kbroughton@reedsmith.com
frivero@reedsmith.com
amunoz@reedsmith.com
Counsel for Defendant
GTECH Corporation
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Manfred Sternberg

MANFRED STERNBERG & ASSOCIATES, P.C.
4550 Post Oak Place Drive. No. 119
Houston, Texas 77027

Telephone: (713) 622-4300

Facsimile: (713) 622-9899
manfred@msternberg.com

Co-Counsel for Plaintiffs

Clinton E. Wells, JR.
McDoweLL WELLS, L.L.P.

603 Avondale

Houston, Texas 77006
Telephone: (713) 655-9595
Facsimile: (713) 655-7868
cew@houstontrialattorneys.com
Counsel for Intervenors,
Boghosian, Wilson, and Bambico
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Leroy B. Scott

ScoTT ESQ.

3131 McKinney Avenue, Suite 600
Dallas, Texas 75204

Telephone: (214) 224-0802
Facsimile: (214) 224-0802
Iscott@scottesg.com

Counsel for Intervenor,

Kenyatta Jacobs

James D. Hurst

JAMES D. HURsT, P.C.
1202 Sam Houston Avenue
Huntsville, Texas 77340
Telephone: (936) 295-5091
Facsimile: (936) 295-5792
jdhurst@sbcglobal.net
Counsel for Intervenors,
Jafreh and Bechtold

Leonard E. Cox

P.O. Box 1127

Seabrook, Texas 77586
Telephone: (281) 532-0801
Facsimile: (281) 532-0806
lawyercox@lawyercox.com
Counsel for Intervenors,
Yarbrough and Clark

Andrew G. Khoury

KHOURY LAW FIRM

2002 Judson Road, Suite 204
Longview, Texas 75606-1151
Telephone: (903) 757-3992
Facsimile: (903) 704-4759
andy.khourylawform.com
Counsel for Intervenors,
Thomas Gregory, et al.

Daniel H. Byrne

Lessie G. Fitzpatrick

Fritz, Bynre, Head & Harrison, PLLC
98 San Jacinto Blvd., Suite 2000
Austin, Texas 78701

Telephone: (512) 476-2020
Facsimile: (512) 477-5267
dbyrne@fbhh.com
fitzpatrick@fbhh.com

Counsel for Intervenors,

Hiatt, et el.

/s/ Ryan S. Mindell

Ryan S. Mindell
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