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I. SUMMARY OF ARGUMENTS
The TLC alleges that this Court has no jurisdiction because the doctrine of sovereign
immunity bars Ms. Nettles’ suit against the TLC. The TLC also claims that Ms. Nettles failed to
exhaust some unspecified administrative remedy.
This case raises the interesting question of whether a state agency can use the commonlaw doctrine of sovereign immunity to bar a court from reviewing its actions if the agency’s
defense and liability has been contractually assumed by a private contractor and if the agency
has engaged in egregious fraudulent conduct in violation of its Legislative mandate.
A. Sovereign immunity does not apply in this case.
The common-law doctrine of sovereign immunity is not based on legislation or the
Constitution. It was developed by the courts. The courts are required to determine if sovereign
immunity applies in the first place before considering whether a waiver of immunity by the
Legislature is applicable.
The Texas Supreme Court recently held that a threshold question for determining if
sovereign immunity applies is whether the lawsuit would cause “unforeseen expenditures” that
could “hamper government functions by diverting funds from their allocated purposes”. 1
The TLC’s co-defendant in this case, GTECH Corporation [“GTECH”], entered into two
contracts whereby it agreed to “indemnify, defend, and hold the Texas Lottery…harmless” from
claims like those asserted by Ms. Nettles in this case. By so doing, GTECH expressly agreed it
would defend the TLC from claims of the type asserted by Ms. Nettles and that it would assume
1

Brown & Gay Engineering, Inc. v. Olivares, 461, S.W. 3d 117, 123 (Tex. 2015).
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the TLC’s liability for those claims. Accordingly, Ms. Nettles’ suit against the TLC would not
cause “unforeseen expenditures” that could “hamper government functions by diverting funds
from their allocated purposes.”
The doctrine of sovereign immunity should not bar Ms. Nettles’ claims for two reasons:
(1) Only GTECH is at financial risk in this lawsuit because GTECH contractually assumed the
TLC’s liability and has agreed to defend the TLC for claims of the type presented by Ms. Nettles;
and, (2) The taxpayers of Texas are not at financial risk in this lawsuit because Ms. Nettles has
expressly pled that she is seeking no recovery from the TLC beyond that which GTECH is
contractually obligated to pay on the TLC’s behalf.
B. If sovereign immunity does apply, it was waived by the TLC’s egregious conduct.
If the doctrine of sovereign immunity does apply to Ms. Nettles’ claims, the TLC waived
its immunity by engaging in egregious conduct that violated its Legislative mandate to
“promote and ensure integrity, security, honesty, and fairness in the operation and
administration of the lottery”. 2
C. There were no administrative remedies for Ms. Nettles to exhaust.
Lastly, the undisputed testimony of the TLC’s Executive Director establishes that there
were no administrative remedies available for Ms. Nettles once the TLC’s computer validated
each of her scratch-off tickets as “not a winner”. Accordingly, the TLC’s plea to the jurisdiction
should be overruled.

2

Texas Government Code Sec. 466.014 (a).
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II. FACTUAL BACKGROUND
A. The Dispute.
The TLC was created by the Legislature and is composed of five political appointees.3
The Legislature has mandated that the TLC must exercise its powers to “promote and ensure
integrity, security, honesty, and fairness in the operation and administration of the lottery”.4
The TLC is obligated, by statute, to “ensure that games are conducted fairly.” 5
GTECH, which is also known by its assumed trade name of “IGT” 6, is the U.S. subsidiary
of an Italian gaming company7 which operates lotteries, sports betting, and commercial
bookmaking throughout the world. 8
GTECH has the exclusive contract to operate the Texas lottery through the year 2020.9
GTECH’s fee is 2.21 % of sales.10 Accordingly, GTECH is financially benefitted by increased
lottery ticket sales. The Texas Lottery generates sales in excess of $4.3 billion annually. GTECH
receives approximately $100 million per year from the TLC under its contract. 11
Dawn Nettles is one of approximately 1,000 Texas consumers who have filed suit against
GTECH, the private operator of the Texas lottery. 12 The dispute surrounds the language
developed by GTECH and printed by GTECH on 16.5 million tickets it sold to the Texas Lottery.

3

Texas Government Code Sec. 467.021
Texas Government Code Sec. 466.014 (a).
5
Texas Government Code Sec. 467.101
6
GTECH recently acquired International Gaming Technology, the largest maker of slot machines. GTECH now
operates under the assumed name “IGT”. Lapinski Deposition, Exhibit 2 at p. 6.
7
Lapinski Depo. Exhibit 2 at p. 14.
8
www.IGT.com;
9
Lapinski Depo. Exhibit 2 at p. 19-20.
10
Lapinski Depo. Exhibit 2 at p. 25.
11
Grief Depo. Exhibit 8 at p. 28.
12
Similar cases against GTECH are pending in Austin and El Paso. By stipulation of the parties, discovery taken
in the Austin case can be used in this case. See, Rule 11 Agreement, Exhibit 9.
4
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Specifically, GTECH developed and printed the following language on the Fun 5’s
scratch-off tickets:
Reveal three “5” symbols in any one row, column or diagonal, win
PRIZE in PRIZE box. Reveal a Money Bag “
BOX, win 5 times that PRIZE.

” symbol in the 5X

GTECH programmed its computers to validate the Fun 5’s tickets as winners of five
times the PRIZE in the PRIZE box only if the tickets revealed both a Money Bag symbol and also
three “5” symbols in any one row, column, or diagonal. 13
Sales of the Fun 5’s tickets began on September 2, 2014. 14 On that same day the TLC
began to get calls on its consumer hotline from players who believed they had automatically
won because their tickets revealed a Money Bag symbol. 15 One of the TLC’s consumer hotline
employees reported to her boss that the Fun 5’s tickets contained “poor wording”.16 The TLC’s
Instant Ticket Coordinator acknowledged that there was “confusion” and that there might be a
better way to word the game. 17
On September 3rd, eighty-three (83) players called the TLC to complain that the wording
was “misleading”. 18 On the same day, another TLC representative reported to the TLC’s Instant
Ticket Coordinator that “[t]he way the instructions read in the second sentence gives the
impression that matching the 5 symbols is not necessary to win the bonus portion, that you
only have to get the money bag symbol”. 19 That same day Michael Anger, the head of the TLC’s

13

Bowersock Depo. Exhibit 11 at pp. 140-141.
Morales Deposition, Exhibit 10 at p. 31.
15
Bowersock Depo. Exhibit 11 at p. 98.
16
Bowersock Depo. Exhibit 11 at pp. 105-106.
17
Bowersock Depo., Exhibit 11 at p. 99.
18
Bowersock Depo., Exhibit 11 at p. 111.
19
Bowersock Depo., Exhibit 11 at p. 107.
14
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Lottery Operations Division was made aware of the controversy as was the TLC’s legal
department.20
On September 4th, the TLC received one hundred thirty-four (134) complaint calls from
Fun 5’s players. 21
On September 5th, a TLC employee sent an e-mail to Robert Tirloni, the TLC’s Products &
Drawings Manager, in which she reported that the operators in the call center were getting
“pushback” from players who called the game “misleading”. Some players indicated they were
going to call the news media. Others indicated they were going to call lawyers. 22 A copy of that
e-mail was forwarded to the TLC’s Executive Director Gary Grief.23
On that same day, the staff of the TLC put together the paperwork necessary to “call”
the game. 24 If the paperwork they prepared had been approved by Gary Grief on September
5th, a message would have been sent to retailers on their computer terminals instructing them
to immediately stop selling the Fun 5’s game. 25
However, Mr. Grief did not call the game on September 5th. In fact, Mr. Grief has
testified that he had no interest in shutting down the game that day. 26 Mr. Grief noted that
Fun 5’s was the TLC’s best-selling game earning $3 million per week in sales. 27
Mr. Grief was scheduled to attend the Public Gaming Research Institute’s (PGRI’s)
Lottery Expo 2015 at the Eden Rock Hotel in Miami Beach later that week or early the next

20

Bowersock Depo., Exhibit 11 at p. 115.
Bowersock Depo., Exhibit 11 at p. 123.
22
Bowersock Depo., Exhibit 11 at p. 124.
23
Grief Depo. Exhibit 8 at p. 34.
24
Bowersock Depo., Exhibit 11 at pp. 129-131.
25
Id.
26
Grief Depo. Exhibit 8 at p. 41.
27
Grief Depo. Exhibit 8 at p. 35.
21
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week. 28 Mr. Grief was scheduled to be inducted into PGRI’s Lottery Industry Hall of Fame. Mr.
Grief was asked in his deposition how it might have looked to the folks at the PGRI if just days
before he received that honor he was forced to shut a game down because it was misleading
and deceptive. Mr. Grief refused to answer the question on advice of counsel. 29
In a speech to the PGRI, Mr. Grief stated that his goal is to generate increased revenues
and that “we have to peddle faster and faster to eke out better revenues year after year”. 30
Calls from angry consumers continued to pour into the TLC’s consumer hotline at the
rate of seventy-five (75) to one hundred (100) calls per day. 31 The TLC continued selling the
misleading and deceptive Fun 5’s tickets until October 21, 2014, when Mr. Grief finally ordered
that the game be shut down after receiving pressure from Legislators who were getting calls
from their constituents.32
During the six and one-half weeks between the date his staff prepared the paperwork to
shut down the Fun 5’s game and the date Mr. Grief finally agreed to shut it down, the TLC
gained approximately $19.5 million in additional revenues from knowingly selling the deceptive
and misleading Fun 5’s tickets. However, by doing so the TLC violated its Legislative mandate to
“promote and ensure integrity, security, honesty, and fairness in the operation and
administration of the lottery”. 33

28

Grief Depo. Exhibit 8 at p. 42-44.
Id.
30
Grief Depo. Exhibit 8 at p. 36-37.
31
Bowersock Depo. Exhibit 11 at p. 160.
32
Grief Depo. Exhibit 8 at p. 44-45.
33
Texas Government Code Sec. 466.014 (a).
29
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B. GTECH’s plan to add the TLC as a RTP.
Ms. Nettles originally sued only GTECH, the private company that (1) developed and
printed the deceptive language used on the tickets, (2) sold 16.5 million of the deceptive tickets
to the TLC, (3) continued to distribute the deceptive tickets for sale long after it became aware
that the language was misleading; and, (4) withheld important information from the TLC
regarding the demand by retailers that they not be sent more of the misleading tickets.
GTECH responded to a request for disclosures in this case by announcing that it may
designate the TLC as a responsible third party.34 To avoid an “empty chair” defense by GTECH,
Ms. Nettles added the TLC as a party defendant and made it clear that she was not seeking a
recovery from the TLC beyond that which GTECH is contractually obligated to pay on behalf of
the TLC. 35
III. ARGUMENT
A. Sovereign immunity does not apply in this case.
Sovereign immunity does not apply for the reasons set forth below.
1. The TLC has failed to meet its burden to show that sovereign immunity
applies.
To prevail on its plea to the jurisdiction, the TLC "must show that even if all the
allegations in the plaintiff's pleadings are taken as true, there is an incurable jurisdictional
defect apparent from the face of the pleadings, rendering it impossible for the plaintiff's
34

See relevant portion of GTECH’s Response to Request for Disclosures attached hereto as Exhibit 1.
At paragraph 82 of her Second Amended Petition, Ms. Nettles states “Plaintiff does not seek to recover
money from the Texas Lottery Commission beyond what this court declares must be paid on behalf of the TLC by
GTECH.

35
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petition to confer jurisdiction on the court." Bland Indep. Sch. Dist. V. Blue, 34 S.W.3d 547, 554
(Tex. 2000). Ms. Nettles’ allegations in her pleadings, if taken as true, establish that sovereign
immunity is not applicable to this case.
A court may consider evidence in addressing the jurisdictional issues raised in a plea to
the jurisdiction. Tex. Dep't of Parks & Wildlife v. Miranda, 133 S.W.3d 217, 227 (Tex. 2004). If
the evidence reveals a question of fact on the jurisdictional issue, the trial court cannot grant
the plea, and the issue must be resolved by a fact finder. Id. at 227-28. However, if the relevant
evidence is undisputed or fails to raise a fact question on the jurisdictional issue, the trial court
rules on the plea to the jurisdiction as a matter of law. Id. at 228.
In this case, the undisputed jurisdictional facts establish that GTECH is responsible for
paying the costs of the TLC’s defense in this case and has assumed the liability for paying any
judgment Ms. Nettles might obtain against the TLC. Accordingly, this Court should rule, as a
matter of law, that sovereign immunity does not bar Ms. Nettles’ claims.
2. Sovereign immunity is defined by the courts, not the Legislature.
Sovereign immunity is a common-law doctrine that was developed by the courts
without any legislative or constitutional enactment. Reata Constr. Corp. v. City of Dallas, 197
S.W.3d 371, 374 (Tex. 2006). It remains the judiciary’s responsibility to define the boundaries
of the sovereign immunity doctrine and to determine under what circumstances sovereign
immunity exists in the first instance. Brown & Gay Engineering, Inc. v. Olivares, 461, S.W. 3d
117, 122-23 (Tex. 2015).

Plaintiff’s Response to TLC’s Plea to the Jurisdiction

Page 12

3. The absence of a Legislative waiver of immunity does not determine
whether immunity exists.
By contrast, the Legislature determines when and to what extent to waive sovereign
immunity if the courts find that immunity exists. Id. at 122. Accordingly, the absence of a
statutory grant of immunity is irrelevant to whether, as a matter of common law, the
boundaries of sovereign immunity apply. Id.
4. The Supreme Court has supplied the test to be applied in this case.
The Supreme Court recently outlined the factors to be considered by courts in deciding
whether sovereign immunity exists.

The Court observed that sovereign immunity “was

designed to guard against the ‘unforeseen expenditures’ associated with the government's
defending lawsuits and paying judgments ‘that could hamper government functions’ by
diverting funds from their allocated purposes.” Id. at 123.
Because the lawsuit brought in the Brown & Gay case would not cause “unforeseen
expenditures” that could “hamper government functions by diverting funds from their
allocated purposes”, the Court ruled that sovereign immunity would not be applied to bar that
suit.
The Supreme Court earlier applied the same standard to determine that sovereign
immunity did not exist to bar suit against the City of Dallas in Reata Constr. Corp. v. City of
Dallas, 197 S.W.3d 371 (Tex. 2006). In the Reata case, the City of Dallas filed suit against a
construction company. The construction company filed a counterclaim against the City. The
Court held that sovereign immunity would not apply to bar Reata’s counterclaim against the
City to the extent that any recovery by Reata on its counterclaim would offset any recovery by
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the City against Reata. However, the Court found that the City continues to have immunity
from affirmative damage claims against it for monetary relief exceeding amounts necessary to
offset the City's claims against Reata. Id. at 377.
5. The Brown & Gay and Reata decisions mandate that sovereign immunity
should not be applied to bar this lawsuit.
Under the holdings of the Brown & Gay and Reata opinions, the threshold question for
this Court is whether Ms. Nettles’ claims will cause “unforeseen expenditures” for the TLC that
could “hamper government functions by diverting funds from their allocated purposes”.
Because GTECH owes a contractual duty to “indemnify, defend, and hold the Lottery
Commission…harmless” for Ms. Nettles’ claims, this lawsuit will not result in “unforeseen
expenditures” that could “hamper government functions by diverting funds from their
allocated purposes”. Therefore, the common-law doctrine of sovereign immunity should not
be applied to bar Ms. Nettles’ lawsuit.
In addition, to the extent that Ms. Nettles has expressly pled that she is not seeking a
recovery from the TLC beyond that which GTECH is contractually obligated to pay36, the holding
of the Reata case mandates that the TLC is not entitled to sovereign immunity.
6. An agreement to “hold harmless” another party is an agreement to assume
that party’s liability.
The Supreme Court has defined a “hold harmless” agreement as “[a] contractual
arrangement whereby one party assumes the liability inherent in a situation, thereby relieving

At paragraph 82 of her Second Amended Petition, Ms. Nettles states “Plaintiff does not seek to recover
money from the Texas Lottery Commission beyond what this court declares must be paid on behalf of the TLC
by GTECH.
36
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the other party of responsibility. . . . [An] agreement or contract in which one party agrees to
hold the other without responsibility for damage or other liability arising out of the transaction
involved. Dresser Indus. v. Page Petroleum, 853 S.W.2d 505, 507-508 (Tex. 1993).
7. GTECH agreed to hold the TLC harmless and to defend the TLC under two
separate contracts.
The undisputed evidence shows that GTECH entered into two contracts with the TLC,
both of which require GTECH to “indemnify, defend, and hold the Texas Lottery…harmless”
from claims of the type alleged by Ms. Nettles. 37 GTECH was aware, before it signed the
contracts, that it was agreeing to assume the TLC’s liability for any claims that might arise, in
whole or in part, because of something GTECH did or failed to do.38
GTECH had two lawyers review the contracts before they were executed and GTECH’s
account development manager for Texas testified that GTECH stands by its contractual
obligation.39
a. The Contract for Lottery Operations and Services obligates GTECH to
defend the TLC and to assume the TLC’s liability for claims of the type
raised in this lawsuit.
On December 10, 2014, GTECH and the TLC executed a “Contract for Lottery Operations
and Services” (“Operations Contract”). 40 GTECH receives approximately $100 million per year

37

Lapinski Depo. Exhibit 2, pp. 23-24 & 44-45.
Lapinski Depo. Exhibit 2 at p. 23.
39
Id.
40
A copy of the relevant portions of the Operations Contract is attached hereto as Exhibit 3.
38
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from this Operations Contract. 41 The Operations Contract is a matter of public record, and can
be accessed on the TLC’s website.42
Section 3.33 of the Operations Contract provides, in relevant part, as follows:
“3.33.1 GTECH shall indemnify, defend and hold the Texas
Lottery…harmless from and against any and all claims, demands,
causes of action, liabilities, lawsuits, losses, damages, costs,
expenses or attorneys’ fees (collectively, "Claim"), and including
any liability of any nature or kind arising out of a Claim for or
on account of the Works…which may be incurred suffered, or
required in whole or in part by an actual or alleged act or
omission of GTECH…whether the Claim is based on negligence,
strict liability, intellectual property infringement or any other
culpable conduct, whether frivolous or not…”
The term “Works” is defined in the “Request for Proposals for Lottery Operations and
Services” (“Request for Proposals”) 43 which was issued by the Texas Lottery Commission on
January 4, 2010, and which is a matter of public record and can be accessed at the Texas
Lottery Commission’s website.44 The Request for Proposals was incorporated into and made a
part of the Operations Contract as Exhibit A to that agreement. At page VI of the Request for
Proposals, the term “Works” was defined as follows:
“Any tangible or intangible items or things that have been or
will be prepared, created, maintained, serviced or developed by
a Successful Proposer… at any time following the effective date
of the Contract, for or on behalf of TLC under the Contract,
including but not limited to… lottery games….”

41

Grief Depo. Exhibit 8 at p. 28.

42

http://txlottery.org/export/sites/lottery/Documents/procurement/RFP2011/Lottery%20Operations%20and%2
0Services%20Contract.pdf.
43
A copy of the relevant portions of the Request for Proposals is attached hereto as Exhibit 4.
44

http://www.txlottery.org/export/sites/lottery/Documents/procurement/RFP2011/Lottery_Operations_RFP.pd
f.
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b. The Contract for Instant Ticket Manufacturing and Services also obligates
GTECH to defend the TLC and to assume the TLC’s liability for claims of the
type raised in this lawsuit.
In addition, GTECH Corporation is the successor in interest to the rights and obligations
of GTECH Printing Corporation 45 which entered into a “Contract for Instant Ticket
Manufacturing and Services” (“Instant Ticket Contract”) 46 with the Texas Lottery Commission.
The Instant Ticket Contract is a matter of public record and can be accessed at the Texas Lottery
Commission’s website. 47
The “Instant Ticket Contract” incorporates, by reference, the provisions of the “Request
for Proposals for Instant Ticket Manufacturing and Services” (“Instant Ticket RFP”) 48 issued by
the Texas Lottery Commission on November 7, 2011, and which can be accessed on the Texas
Lottery Commission’s website.49 The Instant Ticket RFP provides, in relevant part, as follows:
“3.32.1 The Successful Proposer shall indemnify, defend and
hold the Texas Lottery…harmless from and against any and all
claims, demands, causes of action, liabilities, lawsuits, losses,
damages, costs, expenses or attorneys’ fees (collectively,
―Claim‖), and including any liability of any nature or kind
arising out of a Claim for or on account of the Works…which
may be incurred, suffered, or required in whole or in part by an
actual or alleged act or omission of the Successful Proposer…,
whether the Claim is based on negligence, strict liability,
intellectual property infringement or any other culpable
conduct, whether frivolous or not.”
The term “Works” is defined at Page V of the Instant Ticket RFP as follows:

45

GTECH Printing Corporation was subsequently merged into GTECH Corporation and GTECH Corporation is
the successor in interest to the rights and obligations of GTECH Printing Corporation. See GTECH’s Response
to Request for Admissions No. 17 & 18 attached hereto as Exhibit 5.
46
A copy of relevant portions of the Instant Ticket Contract is attached hereto as Exhibit 6.
47http://www.txlottery.org/export/sites/lottery/Documents/procurement/instant_contract/GPC_Executed_Contract.pdf.

48

A copy of the relevant portions of the Instant Ticket RFP is attached hereto as Exhibit 7.

49

http://www.txlottery.org/export/sites/lottery/Documents/procurement/Book_1_ITM_RFP_FINAL_110711.pdf.
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Any tangible or intangible items or things that have been or will
be prepared, created, maintained, serviced or developed by a
Successful Proposer…at any time following the effective date of
the Contract, for or on behalf of TLC under the Contract,
including but not limited to… lottery games,…game designs, …
instructions….”
8. The claims in Ms. Nettles’ lawsuit are of the type that trigger GTECH’s
contractual duties.
Ms. Nettles’ Second Amended Petition 50 clearly alleges that her damages were caused
in whole or in part by an actual or alleged act or omission of GTECH. Her allegations clearly fall
within the scope of the contractual language that triggers GTECH’s obligation to defend and
hold harmless the TLC.
At paragraph 24 of her Second Amended Petition, Ms. Nettles alleges that GTECH
proposed the misleading and deceptive language that appeared in the final working papers
submitted by GTECH to the TLC.
At paragraphs 27 and 28, Ms. Nettles alleges that GTECH printed the misleading and
deceptive language on 16.5 million Fun 5’s tickets.
Paragraph 30 alleges that GTECH began to receive complaint calls about the deceptive
nature of the language it printed on the tickets on the day after ticket sales began.
Paragraph 42 alleges that GTECH also learned that the language it proposed and printed
on the tickets was misleading and deceptive from one or more of 7 different sources.
Paragraph 43 alleges that despite GTECH’s knowledge that the wording it proposed and
printed on the tickets was misleading players, GTECH nonetheless continued to take orders

50

Ms. Nettles’ Second Amended Petition is on file with the Court and is incorporated herein by reference for
all purposes.
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from retailers for replacement packs of Fun 5’s tickets, continued to deliver Fun 5’s tickets to
retailers, continued to activate packs of Fun 5’s tickets so they could be sold to consumers, and
continued to validate tickets with a Money Bag symbol as “non-winning” tickets even though
the wording on the tickets misled consumers and retailers into believing that the tickets should
be “winning” tickets.
9. Under the “eight-corners” rule, GTECH is contractually obligated to defend
the TLC.
Texas follows the “eight-corners” rule to determine whether a party owes a duty to
defend. See, GuideOne Elite Ins. Co. v. Fielder Rd. Baptist Church, 197 S.W.3d 305, 308 (Tex.
2006). The rule takes its name from the fact that only two documents are ordinarily relevant to
the determination of the contractual duty to defend: the contract itself and the pleadings of the
third-party claimant. GuideOne, 197 S.W.3d at 308. The duty to defend is not affected by facts
ascertained before suit, developed in the course of litigation, or by the ultimate outcome of the
suit. Zurich American Ins. Co. v. Nokia Inc., 268 S.W.3d 487, 491 (Tex. 2008). The Supreme
Court has directed courts applying Texas law to "resolve all doubts regarding the duty to defend
in favor of the duty and… construe the pleadings liberally. Id. (citation omitted).
Here, the allegations made within the four corners of Ms. Nettles’ Second Amended
Petition clearly trigger GTECH’s contractual duty to defend the TLC based on the obligation
assumed by GTECH within the four corners of both its Operations Contract and its Instant Ticket
Contract. Accordingly, the Court should find, as a jurisdictional fact, that GTECH owes a duty to
defend the TLC in this case as a matter of law.
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10. Under the “parol evidence” rule, GTECH is, as a matter of law, contractually
obligated to hold harmless the TLC.
Courts will enforce an unambiguous contract as written and will not receive parol
evidence for the purpose of creating an ambiguity to give the contract meaning different from
that which its language imports. Sacks v. Haden, 266 S.W.3d 447, 450 (Tex. 2008) (per curiam).
The interpretation or construction of an unambiguous contract is a question of law for the
court. Willis v. Donnelly, 199 S.W.3d 262, 275 (Tex. 2006); Alamo Cmty. College Dist. v.
Browning Const. Co., 131 S.W.3d 146, 155 (Tex. App.—San Antonio 2004, pet. denied).
The defense and hold harmless provisions of both the Operations Contract and the
Instant Ticket Contract are unambiguous. GTECH owes the TLC a duty to hold harmless and
defend the TLC from Ms. Nettles’ claims under the clear and unambiguous language of both of
the contracts.
B. If sovereign immunity does apply, it was waived by the TLC’s egregious conduct.
1. In the absence of a fair dispute resolution scheme, the Supreme Court has
indicated a willingness to consider waiver-by-conduct for egregious
conduct.
In 1997, the Supreme Court held that a governmental entity does not waive its
immunity from a breach-of-contract suit by merely entering into a contract. Federal Sign v. Tex.
S. Univ., 951 S.W.2d 401, 408 (Tex. 1997).
In a footnote in Federal Sign, the Supreme Court held open the possibility that “[t]here
may be other circumstances where the State may waive its immunity by conduct other than
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simply executing a contract so that it is not always immune from suit when it contracts.” 951
S.W.2d at 408 n.1.
Perhaps in response to the Federal Sign case, the Legislature enacted a comprehensive
scheme that allows contracting parties to resolve breach-of-contract claims against the State.
See Tex. Civ. Prac. & Rem. Code § 107.001; Tex. Gov’t Code §§ 2260.001-108.
Five years later, in a plurality opinion joined by three other justices, Justice Baker cited
the newly enacted Legislative scheme that was available to resolve breach-of-contract claims
and rejected the argument that the Court should fashion a waiver-by-conduct exception in a
breach-of-contract suit against the State. Tex. Natural Res. Conservation Comm’n v. IT-Davy, 74
S.W.3d 849, 857 (Tex. 2002). But in a concurring opinion, also joined by three other justices,
Justice Hecht stated: “I cannot absolutely foreclose the possibility that the State may waive
immunity in some circumstances other than by statute.” Id. at 862.
One reported case acted on the Federal Sign footnote and found a waiver-by
inequitable-conduct. See Texas S. Univ. v. State Street Bank & Trust Co., 212 S.W.3d 893, 908
(Tex. App.—Houston [1st Dist.] 2007, pet. denied) (university waived its immunity when it
“lured” the other party into the contract “with false promises that the contract would be valid
and enforceable,” then took position contract was not valid). Id. at 908.
By contrast, relying on the plurality opinion in IT-Davy, several other courts of appeal
have declined to find a waiver-by-conduct exception to immunity until the Supreme Court
identifies the kind of conduct that would give rise to such a waiver. See, e.g., Leach v. Texas
Tech Univ., 335 S.W.3d 386, 400-01 (Tex. App.—Amarillo 2011, pet. filed); Employees Ret. Sys.
v. Putnam, LLC, 294 S.W.3d 309, 327 (Tex. App.—Austin 2009, no pet.); City of McKinney v.
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Hank's Rest. Group, L.P., 412 S.W.3d 102, 114 (Tex. App. Dallas 2013) (“Any judicial abrogation
of governmental immunity should be undertaken by the supreme court.”).
2. In this case, there was no fair dispute resolution scheme and the TLC’s
behavior was egregious.
Ms. Nettles urges this Court to find that when it comes to state-operated gambling, the
government must be above reproach. For that reason, she is asking the Court to recognize a
narrowly drawn waiver-by-conduct doctrine when it comes to fraud on the public in stateoperated gambling. The TLC’s conduct, in knowingly and intentionally selling misleading and
deceptive lottery tickets to Texas consumers, is just the type of “egregious conduct”
contemplated by Justice Hecht and the three concurring justices in their IT-Davy footnote. The
State is engaged in a high profile and controversial gambling business designed to raise over
one billion dollars 51 annually for the State’s budget.

Recognizing that the lottery is a

controversial undertaking, the Legislature expressly ordered the Lottery Commission and its
Executive Director to use the powers vested in them to ““promote and ensure integrity,
security, honesty, and fairness in the operation and administration of the lottery”. 52 The
Executive Director of the TLC admitted that fairness and integrity are essential for this billion
dollar revenue stream. As he put it, “obviously, fairness and integrity is [sic] foremost because
there will be no revenue without the fairness and integrity.” 53
Just as Justice Hecht and a plurality of the Supreme Court saw a need for some sort of
waiver-by-conduct doctrine before the Legislature took action to bring fairness to resolution of

51

Lapinski Depo., Exhibit 2 at p. 8.
Texas Government Code Sec. 466.014 (a).
53
Grief Depo. Exhibit 8 at p. 38.
52
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breach-of-contract cases against the State, the courts of Texas should not sidestep their
responsibility to protect the citizens of Texas from fraud when it comes to state-operated
gambling. The Governor can’t be expected to act against the TLC. He appoints the five
members of the TLC. The Legislature can’t be expected to act against the TLC. It relies upon
the TLC to provide over $1 billion in annual revenues for the State’s budget, thereby relieving
the Legislature of the duty of raising that money in taxes. The TLC can’t be relied upon to police
itself. The agency has an ombudsman to look after the interests of its own employees but has
no such ombudsman to protect the interests of Texas consumers. 54 Its own Executive Director
admitted that his goal is to increase annual revenues transferred to the State and that “we have
to peddle faster and faster to eke out better revenues year after year”.55
The courts of Texas should heed the words of the Reverend Mark H. Creech, Executive
Director of the Christian Action League, who observed the following:
The business of government is to suppress evil, not to
supervise it. Yet the argument often made in favor of stateoperated lotteries is that the vice of gambling can be managed
and made into something virtuous for the public. Hogwash!!!
There are few matters in life with a greater sleaze factor
than the unholy alliance between the gaming industry and
government. In fact, state-operated lotteries corrupt government.
Just since the year 2000, Colorado's lottery director
resigned under pressure. Minnesota's lottery director committed
suicide after scrutiny and tough questions from auditors.
Nebraska's lottery head chief was placed on leave during a probe.
Oregon's lottery director resigned after an audit showed
hundreds of millions of dollars in administrative waste. Florida
lottery officials were fired following an investigation revealing

54
55

Tirloni Depo. Exhibit 12 at pp. 48-49.
Grief Depo. Exhibit 8 at p. 36-37.
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they accepted meals and gifts from vendors doing business with
the lottery.
The Atlanta Journal-Constitution quotes Russ Davidson,
the former chief financial officer of the Kentucky lottery, saying,
"You're dealing with the dirtiest industry I've ever seen in my 30
years of doing business ....
Not only do state-operated lotteries cause government to
prey on its own people; not only do they often use deceptive
advertising; not only do they put government in competition with
legitimate business — but they are riddled with scandal after
scandal…." 56
The Lottery Commission and its Executive Director violated their Legislative mandate in
this case by placing profits over integrity, thereby putting a major State revenue stream in
jeopardy. If any “egregious conduct” can constitute a waiver of sovereign immunity, their
conduct should so qualify.
C. There is no administrative remedy available for Ms. Nettles to exhaust.
In its Plea to the Jurisdiction, the TLC stated that this Court lacks jurisdiction “[t]o the
extent Plaintiff has not exhausted its [sic] administrative remedies….” The TLC did not specify
what administrative remedies it alleges were available to Ms. Nettles in this case. However, the
undisputed testimony of Gary Grief, the Executive Director of the TLC makes it clear that no
administrative remedy was available to Ms. Nettles. Ms. Nettles’ petition alleges that she
validated each of her tickets that revealed a Money Bag symbol by scanning them and that the
computer validated each of her tickets as non-winning tickets. 57 Dale Bowersock, the TLC’s
Instant Ticket Product Coordinator testified that unless the computer validates a ticket as a

56
57

http://www.renewamerica.com/columns/creech/050327
Nettles Second Amended Petition at ¶50.
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“winning” ticket, the TLC will not pay on that ticket no matter what the player does.58 Gary
Grief testified that once a ticket is scanned and validated as “not a winner” there is nothing
more a player can do to appeal that validation.

59

In fact, Mr. Grief testified that he does not

have authority to pay a ticket that is scanned and validated by the computer as “not a
winner.” 60
It would be a violation of Ms. Nettles’ constitutional right to due process of law if the
Court were to deny her the right to seek a common-law remedy based on the TLC’s argument
that she failed to exhaust administrative remedies when no such remedy actually exists. See,
Brinkerhoff-Faris Trust & Sav. Co. v. Hill, 281 U.S. 673, 677-81, 50 S. Ct. 451, 74 L. Ed. 1107
(1930) (State supreme court denied taxpayer due process of law when it held that taxpayer may
not obtain relief from discriminatory assessment because he failed to exhaust administrative
remedies, where no administrative remedy was available).
D. Granting the TLC’s plea to the jurisdiction would violate the open courts provision of
the Texas Constitution.
In Employees Ret. Sys. of Tex. v. Duenez, 288 S.W.3d 905 (Tex. 2009), the Texas
Supreme Court made it clear that in ruling on a plea to the jurisdiction, courts must avoid
“constitutionally suspect” constructions of legislation that would relegate common-law claims
to administrative remedies in violation of the Texas Constitution’s open-courts provision.61 It
would be a violation of the open courts provision to abrogate Ms. Nettles’ common-law
remedies just because she failed to perform some, as of yet, unidentified administrative
58

Bowersock Depo. Exhibit 11 at p. 141.
Grief Depo. Exhibit 8 at pp. 48-49.
60
Id.
61
Duenez at 910; Texas Constitution, art. I, § 13.
59
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remedy that the TLC admits would be a futile or useless act. It would likewise be a violation of
the open courts provision to deny Ms. Nettles a common-law remedy by applying the doctrine
of sovereign immunity when her claim does not put the TLC at financial risk.
IV. CONCLUSION
Under the holdings of both the Brown & Gay and the Reata opinions, supra, the
doctrine of sovereign immunity does not apply to bar Ms. Nettles’ lawsuit against the TLC for
two reasons: (1) The unambiguous contracts between GTECH and the TLC establish, as a
matter of law, that GTECH is obligated to defend the TLC from, and has assumed the TLC’s
liability for the claims raised by Ms. Nettles; and, (2) Ms. Nettles has expressly pled that she is
seeking no recovery from the TLC beyond that which GTECH is contractually obligated to pay on
the TLC’s behalf. As such, only GTECH is at financial risk, not the taxpayers of Texas.
If the Court finds that sovereign immunity is applicable, Ms. Nettles urges the Court to
find that the egregious and ultra vires conduct of the TLC, in violation of its Legislative mandate,
constitutes a waiver of the TLC’s sovereign immunity.
Lastly, the undisputed testimony of the TLC’s Executive Director establishes that there
were no administrative remedies available to Ms. Nettles once she scanned her tickets and the
computer terminals validated each of her tickets as “not a winner”.
V. PRAYER
For these reasons, Ms. Nettles asks the Court to overrule the TLC’s Plea to the
Jurisdiction.
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1

Q.

Let me show you what we've marked as

2 Exhibit 125.

Is -- is the e-mail at the bottom from

3 Mr. Michael Anger to Mr. Grief?
4

A.

Yes.

5

Q.

And in that e-mail he said:

David Veselka

6 reported to me yesterday that the call volume has
7 remained between 75 and 100 calls a day through the week
8 last week.

This is consistent with the volume for the

9 last several weeks.
10

A.

That's correct.

11

Q.

Did you have the understanding that the

12 commission was getting about 75 to 100 calls a day?
13

A.

I knew the numbers were significant.

I didn't

14 know what they were.
15

Q.

And this is as of October the 7th, correct?

16

A.

Correct, it's dated October 7th.

17

Q.

And then Mr. Grief says in response:

When did

18 the game go on sale and what was the print run quantity
19 and prize payout percentage?
20

We know the game went on sale September 1,

21 correct?
22

A.

Correct.

23

Q.

And we know the print run quantity.

Is that

24 the number of tickets printed?
25

A.

That's the number of tickets ordered, 16.5.
U.S. LEGAL SUPPORT - AUSTIN, TEXAS
(800) 734-4995
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